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Re: Guardianship

Attached is a form for use in circumstances where temporary guardianship applies.

In terms of how certain situations should be dealt with, the following advice in
provided by Ian Fullagar.

A. What is the legal definition, with regard to the indemnity form, of a guardian?

A guardian is a person having the right and duty of protecting the person,
property or rights of one who is without full legal capacity or otherwise
incapable of managing their own affairs.  There are a large number of statutes
effecting guardianship in Australia.  The above definition however is a good
rule of thumb by which to go by.  In regard to the indemnity (which is
effectively a contractual arrangement) minors, that is persons under 18 years
of age, have traditionally been regarded by the law as being incapable of
making a contract.

B. Can any person not related and over the age of 18, other than parents, act as
guardian at any given time for any underage person?

The answer to this is most likely no.  Any person who assumes the position of
guardian becomes responsible for protecting the relevant person and must
themselves personally assume the indemnity granted under the indemnity form.
That is, if XYZ person signs as guardian for ABC child then it is XYZ person
who indemnifies the relevant SCB against any action that may arise as a result
of the child injuring themselves.  XYZ person becomes personally liable to the
SCB.

C. Should guardians be formally identified, by written parental consent, for that
day’s event only?

The guardians of any minor should at first instance be the parents.  If the
parents are not available an older sibling or someone else who is legally
responsible for a child should be appointed guardian.

D. Should the club maintain a register of formal parental consent, nominating one
or more persons to act as guardian on their behalf?

Such a register is a good idea.  It should be reviewed periodically.  We still
consider that parental/guardianship consent should be sought on an event by event basis
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to the participation of children in events.  An education campaign explaining how consent
forms work and the notion of guardianship could perhaps be undertaken.

E. Should we be concerned about defactos signing indemnity forms?  Is it sufficient for us to
have on the form – “parent or legal guardian”?

Given the person declaring or signing the deed is stating that they are the parent or legal
guardian that should be enough for MA to rely upon in assuming that person is the legal
guardian.  How far does MA have to go to ascertain whether a person is or isn’t the
parent or guardian of a particular junior rider?  The answer is as far as reasonable.  The
declaration that they are the legal guardian is sufficient for MA to rely upon.

F. Is one parent’s signature on the indemnity form sufficient in cases where the parents are
separated but share custody?

Again how does MA know if a couple are divorced or separated or if there are custody
issues?  How far does MA have to go?  If a person declares a form and represents that
they have custody and or control of a junior rider then MA can rely upon that declaration.
Where parents are separated or divorced and MA knows about this then it may be prudent
to write and seek written (preferably) confirmation that both parents have no difficulty in
the rider competing.  This would avoid any challenge against MA where one  parent
allows a junior rider to ride contrary to the other parent’s wishes.

G. How should we treat 16/17 year olds who are able to drive themselves to meetings either
as competitors or officials when it is time to sign-on for the day?

16/17 year olds still require parental consent to ride.  In these circumstances (grey as they
are) it may be useful to seek and obtain from the parents a written standing consent at the
start of the year or season, particularly where the 16/17 year old is an official.
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